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WORKERS’ COMPENSATION REFORM BILL 2004 
Second Reading 

Resumed from 19 October. 

HON NICK GRIFFITHS (East Metropolitan - Minister for Housing and Works) [11.18 am]:  First, I thank 
those members who have contributed to the debate.  Hon Ray Halligan spoke on behalf of the Opposition and 
put the Opposition’s point of view very clearly.  Hon Jim Scott pointed out where he agreed and disagreed with 
what was sought to be done through the Bill.  Hon John Fischer made the House well aware of his opposition to 
the Bill and the reasons for that.  Some matters that honourable members raised in the course of their 
observations need addressing.  The aim of the Bill is to bring fairness and equity into the system.  Hon Ray 
Halligan was concerned about the costs associated with the Bill and put forward his view about those costs.  I am 
advised that the costs of what is proposed are actuarially assessed to be 12 per cent for the first year, and that the 
most pessimistic scenario, depending on the behaviours that may exhibit themselves over the years to come, is 
assessed to be 20 per cent.   

Criticism was made of impairment assessment.  Impairment assessment is widely used in Australia.  It is 
suggested it provides an objective assessment that is transparent.  That is not the case with the current assessment 
of disability in Western Australia.  The current situation provides many examples of different assessments that 
have been given because of what is considered to be a lack of objectivity.    

Hon Jim Scott asked whether the Government intends to reduce the ability of workers to access common law.  
What this Bill seeks to do, in a very substantial way, I suggest, is simplify access to common law so that an 
injured worker will be required only to obtain a certificate of whole person impairment of 15 per cent from an 
approved specialist of that worker’s choice.  A lot can be said about the need for certainty in the law so that 
people will know where they stand.  The injured worker will have the certificate, and off he or she can go.  The 
15 per cent threshold will be equal to the lowest of any State in Australia.   
Hon Jim Scott raised his concern about the structure of the impairment guides.  The guides proposed in the Bill 
are based on the New South Wales guides.  Those guides arose following extensive consultation involving the 
Australian Medical Association, the Labor Council of New South Wales and a number of medical speciality 
working groups.  For the purpose of what has been put forward to the House, the New South Wales guides have 
been finetuned in Western Australia, and it is proposed that they will continue to be developed by the proposed 
medical advisory committee to the commission, which is envisaged to comprise a medical expert nominated by 
the AMA and other relevant practitioners.   
Reference was made by Hon Jim Scott and Hon John Fisher to the Queensland system.  I think it would be fair to 
say that Hon John Fisher championed the Queensland system as an alternative to the Western Australian system. 
Hon John Fischer:  If you do not mind my objecting to what you said, what I said was originally put forward in a 
motion that I moved during a previous sitting of this House.  I do not think “championed” is the correct word.  I 
do not think the Queensland system is the complete answer.  What I said is that it should be compared with the 
Queensland system.  The Queensland system should have been considered in detail, but it has not been.   

Hon NICK GRIFFITHS:  I stand corrected on my use of the word “championed”.  I suggest it would be 
appropriate for the select committee that is dealing with workers’ compensation, or the next Parliament, noting 
the maturity of this Parliament, to examine and make recommendations on the Queensland model.  The current 
select committee has not brought in a final report.  It may be in a position to bring in a final report dealing with 
the Queensland model.  I do not know what stage the committee has reached.  I accede to the proposition 
advanced by Hon John Fischer, and also by Hon Jim Scott, that an examination of the Queensland system should 
be entered into.   

Hon John Fisher made observations about the profits made by workers’ compensation insurers.  I should point 
out, without going over the Bill that we have just dealt with, that insurers will be required to absorb the costs 
associated with the Dutch amendments and the statutory benefits in this legislation with regard to the transitional 
claims, which amount to many millions of dollars.  The current workers’ compensation system is unfair to 
workers.  Frankly, it is unfair to all of those involved in the system, because it has created uncertainty for 
workers, employers, insurers and medical practitioners.  It has also, dare I say it, created uncertainty for lawyers.  
The common law system is very complex.  It is currently subject to conflicting District and Supreme Court 
decisions.  The law is not settled.  It is uncertain.  That is not good for society.  What has been advanced in the 
Bill, which is essentially a reform package, will provide $130 million dollars of benefits in the first year to 
injured workers.  That is a substantial benefit.   

The Bill seeks to streamline dispute resolution.  As I mentioned earlier when I commented on part of the 
contribution of Hon Jim Scott, it also seeks to streamline common law access.  It also seeks to bring the focus 
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back to assisting injured workers to return to work, and in some cases to provide specialised retraining programs, 
which are not available at present.  If somebody is injured at work, the best thing that can happen is for 
rehabilitation to occur.  Rehabilitation in workers’ compensation systems that work well is at the forefront of 
good public policy.  What is important about this Bill is that it will achieve its objectives by maintaining 
premiums within an acceptable level. 

Hon Murray Criddle:  That is a guarantee, is it, minister? 

Hon NICK GRIFFITHS:  That is the considered advice. 

Hon Murray Criddle:  What is the Government’s view on that? 

Hon NICK GRIFFITHS:  The Government’s view is that premiums need to be retained within an acceptable 
level, because good public policy always involves balance, and one of the areas of balance is to ensure that the 
burden of premiums on employers does not get out of kilter.  Therefore, the range of premiums is considered to 
be 2.4 to 2.7 per cent of a payroll, and that was recommended by a review that the honourable member may 
recall in 1999, the Pearson review.  In those circumstances, I commend the Bill to the House. 

Question put and passed. 

Bill read a second time. 

Committee 

The Chairman of Committees (Hon George Cash) in the Chair; Hon Nick Griffiths (Minister for Housing and 
Works) in charge of the Bill. 

Clause 1:  Short title - 
Hon RAY HALLIGAN:  I was interested to hear the minister talk about the additional $130 million in extra 
benefits that will be provided for injured workers.  I will read from Minister Kobelke’s media statement of 21 
April 2004, and I just wonder how one equates with the other.  The minister states - 

We will be restoring fairness, balance and certainty to workers’ compensation by delivering 
$130 million . . .  

How does that provide fairness, balance and certainty?  I think it is ridiculous, but it is a typical statement by a 
minister of this Government.  The short title of this Bill mentions reform.  However, the Bill will not achieve 
reform.  Reform means to make good or do better.  However, that will not be the case with this Bill.  In the other 
place it was suggested that the correct title should be the “Workers’ Compensation Retrograde Bill” because it 
will put back the whole of the system.   

We have, of course, in this place agreed to the Bill going to a select committee.  Unfortunately, because of time, 
the select committee was able to provide only an interim report.  There is much more work for that committee to 
do.  However, it is highly likely, with an election in the wind, that Parliament will be prorogued, and that 
committee will not have the opportunity to come forward with a comprehensive report that might provide a form 
of best practice for a workers’ compensation system in Western Australia.   

We have heard from other members that Queensland has a system that we in Western Australia should look at 
very closely.  However, the select committee will not have that opportunity, of course.  We have before us a Bill 
that mentions reform.  One assumes that that will provide a better system.  I will be all ears listening to the 
minister’s explanation about how, apart from the $130 million, it will be, as Hon John Kobelke stated, a fairer, 
balanced and more certain workers’ compensation system.  The Bill provides extra statutory benefits and extra 
time for workers to have their weekly benefits stepped down, and it extends the period in which they can elect to 
go to common law.  However, overall, workers do not want to be injured; and, if they are, they want to get back 
to work as quickly as possible.  However, this Bill will not achieve that.   

We have again a situation in which the Government is insisting that this Bill go through the Parliament as 
quickly as possible in the lead-up to the election because of an election promise.  One may very well ask why it 
has taken this long for the legislation to reach this stage.  I know full well that if we asked ministers of the 
Government, they would point the finger at the Liberal Party in particular and say that it is its fault; its members 
are the ones who have held this up.  That is typical of ministers of this Government.   

People on this side of the Chamber are very concerned that we are not the only ones who have concerns about 
this Bill and what it may and may not achieve.  In the second reading debate I mentioned that the Australian 
Plaintiff Lawyers Association, the Law Society of WA, the Australian Medical Association, the Housing 
Industry Association, the Chamber of Commerce and Industry of Western Australia and small business 
associations all expressed concern.  I wonder just how much consultation has taken place.  If this Bill is typical 
of other Bills that have come through this place over the past three and a half years, I suggest that very little 
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consultation has taken place.  Members on this side of the Chamber are continually confronted by people who 
have told us that they believe Bills have been before this place about which they knew nothing, even though they 
are stakeholders.  The Gallop Labor Government had not consulted them.  Some of the unions are happy with 
this legislation, as is UnionsWA.  However, it is my understanding that quite a number of unions are not happy 
with it.   

There is no doubt that if the Parliament believes this Bill should be passed into law, it will cause changes to the 
economy of this State.  Small businesses will be greatly affected by the likely effects of this Bill.  Premiums will 
increase.  The minister has spoken about a less than three per cent increase in premiums.  However, when 
questions are asked of ministers in this place, quite often they do not provide answers.  This is another example 
of the Government either relying on rhetoric or, in this situation, not providing any indication of what the 
regulations will be.  Of course, those regulations will be an integral part of this legislation.  A question was asked 
in the other place about what those regulations might contain.  The answer given was that members would have 
to wait to find out.  A very important and complex piece of legislation is before us and we have been asked to 
trust the Government.  The Government says it is doing things in the interests of everybody - not just the unions 
or itself, but for everybody.  I suggest that the minister needs to explain in some considerable detail why that is 
the case.  That will be extremely difficult if particulars of the regulations are not provided, because the 
regulations will contain detail that is not contained in this primary legislation.   

Small businesses in particular and community service organisations will not think kindly about this Government 
if it continues to push this legislation, and rightly so.  This is not a reform Bill; it is makeshift legislation.  I 
firmly believe it has been presented to Parliament purely because it was an election promise.  It is a similar 
situation to that of the local government Bill and many other Bills that I could name that have passed through 
this place in which the ministers have said that they have taken a minimalist approach.  In their opinion it does 
not matter how good or how bad the legislation is, but they can give it a tick because they said they would get it 
passed through the House, and they have done that with very little concern for those who will be affected by it.  
With those few words, the Opposition totally opposes this Bill.   

Hon JIM SCOTT:  The Greens (WA) agree in part with the Opposition’s response to the Bill.  We do not think it 
is a reform Bill either.  In fact, we have a different name for it; we call it the bandaid Bill.  If this legislation were 
likened to a car, it would resemble an old farm ute which has a leaking radiator and bits of wire tied around the 
exhaust pipe to stop the noise and which constantly breaks down.  This is defective legislation that the 
Government has attempted to fix by putting a lot of bandaids on it.   
Members will note that the select committee, to which Hon Ray Halligan referred, was going to look at different 
models of workers’ compensation legislation in Australia and around the world to find a system that might 
completely replace this model and provide some genuine reform in this area.  Unfortunately, because of the 
lateness of its introduction, this legislation cannot be amended to the stage at which it can become good 
legislation.  However, I hope that with some amendments it can be improved.  I am not saying that it will not 
improve conditions for some people in some sections of the work force.  However, the problem is that a silk 
purse cannot be made out of a sow’s ear.  That is a cliché that is often repeated, but that is what we have here.  
This legislation is like a very battered sow’s ear.  It is a hotchpotch of repair work over a number of years going 
back to a piece of legislation that was itself extremely defective.  I have been told that the High Court has 
described this workers’ compensation legislation as the second-worst piece of legislation in Australian legislative 
history.  We are trying to repair that today.   
Hon Nick Griffiths:  Which is the worst piece of legislation, in the High Court’s opinion?   
Hon JIM SCOTT:  I have a feeling it could be the native title legislation.  Who knows?  I am waiting to find out 
what it considers to be the worst piece of legislation.  It is our job today to try to improve this legislation to a 
point at which it will provide some genuine benefits to some people.  I hope the Government is genuine that this 
legislation will act as interim legislation and that it will be replaced with simpler legislation down the track.   

Hon Ray Halligan:  In five or six years.  It has taken this long for this Bill to get to this place.   
Hon JIM SCOTT:  Part of the problem with the changes in front of us is that the whole system must change.  
Everybody must change how they deal with cases.  By the time another couple of bandaids are added to this, the 
legal system will have to find its way through the maze and test the parameters in which the legislation can be 
pushed to gain acceptance in the courts.  The workers must get used to the statutory system to try to create a 
smooth path through that part of the system also.   
This legislation is not good.  It gives some powers to WorkCover that do not rightly belong to WorkCover.  
Those types of matters must be considered in the future.  I note that I have not yet seen an amendment that deals 
with some of those concerns that were raised.  The single greatest concern raised by the committee in the short 
time it examined the legislation regards the designation of approved medical specialists.  Those sorts of issues 
have not been resolved.  We may be able to do that during the debate.   
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There is agreement from every part of the stakeholder groups in Western Australia that we need to do something 
better with our workers’ compensation laws than the version before us today.  It does not matter whether it is the 
union movement, the Injured Persons Action and Support Association, employers or the legal profession; there is 
general antipathy towards this legislation.  Hopefully, in the future, with the support of whichever party is in 
government, we can ensure that new legislation is introduced to take the place of that which is before us and that 
it will bring about a simple system that can be understood by everybody and is fair to the greatest degree 
possible to all the people who get caught up in the system.   
I have some amendments, other than the one that has been referred to already, which I had hoped would appear 
on the supplementary notice paper, but it appears that they are not there.   
The CHAIRMAN:  Hon Jim Scott has indicated to me that certain amendments were lodged this morning, but 
they have not been circulated.  I understand that the first of those amendments is to clause 8.  It is my intention to 
move to complete the first seven clauses and then seek further advice on whether the amendments are in order or 
out of order or whether they can be circulated.   
Hon NICK GRIFFITHS:  Noting the complexity of these matters, if Hon Jim Scott or Hon Ray Halligan has an 
amendment to a particular clause that has not been circulated, I would be prepared to postpone that clause.   
Clause put and a division taken with the following result - 

Ayes (14) 

Hon Kim Chance Hon Adele Farina Hon Dee Margetts Hon Giz Watson 
Hon Robin Chapple Hon Graham Giffard Hon Jim Scott Hon Ed Dermer (Teller) 
Hon Kate Doust Hon Nick Griffiths Hon Christine Sharp  
Hon Sue Ellery Hon Kevin Leahy Hon Ken Travers  

 

Noes (13) 

Hon Alan Cadby Hon John Fischer Hon Robyn McSweeney Hon Bruce Donaldson  
Hon George Cash Hon Peter Foss Hon Norman Moore    (Teller) 
Hon Murray Criddle Hon Ray Halligan Hon Barbara Scott  
Hon Paddy Embry Hon Frank Hough Hon Bill Stretch  

 

            

Pairs 

 Hon Louise Pratt Hon Barry House 
 Hon Jon Ford Hon Derrick Tomlinson 
 Hon Ljiljanna Ravlich Hon Simon O'Brien 
 
Clause thus passed. 
The CHAIRMAN:  Prior to the division, an additional supplementary notice paper was circulated.  It comprises 
amendments in the name of Hon Jim Scott that relate to clauses 8 and 141.   
Hon JIM SCOTT:  There is also an amendment to clause 175 that does not appear on the supplementary notice 
paper.  However, we probably will not deal with that before lunch.   
The CHAIRMAN:  I will make some inquiries about the member’s proposed amendment to clause 175, but in 
the meantime we can make some progress.   

Clauses 2 to 7 put and passed.   

Clause 8:  Section 5 amended -  
Hon RAY HALLIGAN:  This is the clause in which Hon Jim Scott proposes to insert a new definition.  I seek 
the indulgence of the committee.  I have just received a copy of the amendment and I need to take advice on it.  
It is a substantial amendment.   

The CHAIRMAN:  Perhaps Hon Jim Scott will speak to the amendment first and then Hon Ray Halligan can 
take that advice.   

Hon JIM SCOTT:  I move -  

Page 6, after line 29 - To insert - 
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“NRE amount” means -  
(a) in relation to any financial year ending on or before 30 June 2005, the prescribed 

amount in relation to that financial year; 
(b) in relation to the financial year ending on 30 June 2006, $200 000; 
(c) in relation to any subsequent financial year, the nearest whole number of dollars to - 

(i) the amount obtained by varying the NRE amount for the preceding financial 
year by the percentage by which the amount that the Australian Statistician 
published as the Wages Cost Index, ordinary time hourly rates of pay 
(excluding bonuses) for Western Australia (“WCI”) varied between the 
second-last December quarter before the financial year commenced and the 
last December quarter before the financial year commenced; or 

(ii) if the calculation under subparagraph (i) cannot be performed in relation to a 
financial year because the WCI for a relevant quarter was not published, the 
amount obtained by varying the NRE amount for the preceding financial 
year in accordance with the regulations, 

with an amount that is 50 cents more than a whole number of dollars being rounded 
off to the next highest whole number of dollars; 

This amendment will bring Western Australian payments into line with those paid in other States to the family of 
a worker who is killed.  For a very long time there have been very low levels of payments in Western Australia.  
Western Australia has had the lowest level of payment of all the States.  The level of payment was $130 000, but 
this legislation will raise it slightly to $138 000.  In New South Wales and Queensland the payment for a 
worker’s death is more than $280 000.  In discussions with the minister’s advisers, I proposed that this amount 
be increased to a respectable limit, and some agreement was reached on the figure of $200 000.  This is not as 
high as the figures in Queensland or New South Wales, but it is higher than that applicable in a number of other 
States.  If agreed to by the committee, it would provide a greater buffer for families that lose the breadwinner 
and it will provide an opportunity to reshape their lives.  A payment of $130 000 would be gone in no time at all.  
This is a very proper change.  I would have preferred $250 000, but $200 000 at least allows people to have 
some form of adequate recompense for the loss of that family member. 
The CHAIRMAN:  I suggest an alternative to suspending the sitting again.  If the minister wants to comment on 
the provision, he may do so.  Hon Ray Halligan may then wish to make some general comments.  If further 
advice is needed, the Chamber could postpone the clause rather than suspend sitting so progress can be made on 
other matters.  I leave that point with members for consideration. 
Hon RAY HALLIGAN:  I did not have the opportunity to look at the amendment in the short time available.  I 
am unsure whether it may affect other provisions or issues may arise at a later date.  I ask that the minister seek 
postponement of this clause.   
Hon NICK GRIFFITHS:  I am trying to find the best way to deal with this matter procedurally.  Clause 8 
contains a large number of definitions, and it would very difficult to postpone the clause.  I propose in the 
interests of advancing the Bill that members deal with clause 8 and the amendment.  However, in the event that 
Hon Ray Halligan wishes to have the matter reconsidered, I will move at the appropriate time to recommit the 
Bill to reconsider clause 8.   
The CHAIRMAN:  That is the minister’s proposed course of action to save time.  Does the minister want to 
respond in respect of the amendment, as that may assist members? 
Hon NICK GRIFFITHS: The Government supports the amendment.   
The CHAIRMAN:  The minister has offered a proposition to deal with the amendment: if Hon Ray Halligan in 
due course seeks to have the clause recommitted for further consideration regarding this amendment, the 
opportunity will be available to him.  

Hon RAY HALLIGAN:  I accept the minister’s proposal.  Should the amendment have any problems, the 
minister will make that recommittal available at that point.   

Amendment put and passed.   
Hon JIM SCOTT:  I move - 

Page 10, lines 1 to 6 - To delete the lines and insert instead -  

(ii) by deleting paragraph (b) and inserting instead -  

“ 
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(b) the NRE amount as at the date of the worker’s death, less the amount of any 
weekly payments made, the amount of any lump sum paid in redemption of 
weekly payments, and the amount of any sum paid under Schedule 2, for the 
injury suffered by the worker or impairment resulting from the injury, 

”

Amendment put and passed. 
Hon JIM SCOTT:  Before the Chamber gives its approval to clause 8, I seek a response from the minister 
regarding the definition for “approved medical specialist”.  I note that concerns were raised by the Select 
Committee on Workers’ Compensation about the use of those words as some confusion could arise about 
WorkCover designating someone as an approved medical specialist when another body has that role within the 
medical field.  Will the minister consider that in future at least some change be made to that wording?  Some 
concern exists about the idea that WorkCover decides whether someone can be a medical specialist when it is 
not qualified to do so.  Some confusion may arise with that title.   

Hon NICK GRIFFITHS:  The reference to “approved medical specialist” refers to a subsequent clause regarding 
amendments to part VI of the Act and proposed division 3.   

The CHAIRMAN:  I know the minister is trying to be courteous to the member, but can he address his 
comments to the Chair? 

Hon NICK GRIFFITHS:  Certainly, Mr Chairman.  Hon Jim Scott’s concern, as I understand it, is that this 
terminology could create confusion.  He asks that the matter be given further consideration to avoid that 
confusion.  That is a fair comment.  The observations made by Hon Ray Halligan and Hon Jim Scott during 
debate on the short title were to the effect that this area must be further examined and considered.  I am aware 
that Hon John Kobelke has assured the other place that the Government intends to review this matter further.  It 
is one of those matters that must be reviewed, because during the time that Hon Jim Scott and I have been in this 
House workers’ compensation law has become increasingly complex.  Given the number of pages in this Bill, it 
will become even more complex in the event that the Bill is passed.   

Hon RAY HALLIGAN:  Hon Jim Scott raised a good point, one that initially escaped my attention.  The select 
committee was concerned that the normal terminology associated with medical specialists would refer to those 
other than general practitioners.  It is the intent of the Bill to provide for approved medical general practitioners 
to undertake these tasks.  The first time I read “approved medical specialist” I immediately thought of those who 
have higher qualifications.  We are talking about clarity.  This situation is somewhat ambiguous, and it could 
create problems for some people in the future.  The earlier something is done about it, the better.   

Clause, as amended, put and passed.  

Clause 9 put and passed.  

Clause 10:  Section 10A replaced -  
Hon NICK GRIFFITHS:  I move -  

Page 11, lines 16 and 17 - To delete the lines and insert instead - 

then, to the extent that the director executes the work, the director is taken to be a worker and 
the principal is taken to be the employer of the director. 

Clause 10A deals with the position of working directors.  The lines sought to be deleted are -  

that director is taken for the purposes of this Act to be engaged or employed by, or working for, the 
principal.   

The amendment seeks to insert in lieu of those words -  

then, to the extent that the director executes the work, the director is taken to be a worker and the 
principal is taken to be the employer of the director.   

The purpose of changing these words is to clarify beyond doubt the circumstances in which a director will be 
deemed to be a worker and the principal deemed to be the director’s employer.  The current difficulty - if the 
amendment is not acceded to - is that it could be argued that a director of a company that has contracted with a 
principal would not meet the requirement in the definition of “worker” that the worker work under a contract of, 
or for service with, the employer.  The new approach will provide consistency with what has happened under the 
existing law.  
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Hon RAY HALLIGAN:  I thank the minister for his explanation.  That issue is of some concern to our side of 
the House.  There is some ambiguity and, as it is worded, it is a little too loose.  The amendment will provide 
clarity.   

Hon JIM SCOTT:  That section certainly needs to be amended.  Concern was expressed to me by people who 
could be affected because the clause would not properly meet their needs.  It has also been put to me that the 
section was inserted to avoid the device of contractors incorporating in an effort to avoid the consequence of the 
extended definition of the “worker” under the Act.  Although the legislation appears to do that, there is concern 
that the provision may be unworkable in calculating premiums, which will create a number of large hurdles and 
will require those who are insured to declare which directors and contractors might be classified as workers 
under the Act.  That might be a difficult task.  I am in favour of the proposed change, but I point out to the 
minister that it may need further work.   

Hon NICK GRIFFITHS:  I thank Hon Jim Scott for raising that point.  My amendment will create certainty and 
fairness by making clear that a working director cannot self-insure if he works in his own business and not for 
anyone else.  He may wish to take out income replacement or another type of insurance that provides certainty.  
If the working director is in a form of business in which he works for other people or for another business, which 
I will call the principal, the principal must insure the working director if the work is for the purpose of that 
principal’s trade, business or whatever.   

Hon Jim Scott:  What about a contractor?   

Hon NICK GRIFFITHS:  If the director is carrying on work for that principal’s trade or business, that is 
basically the end of the matter.  He does not have to worry about a contractor situation, the director is doing the 
job.  

Amendment put and passed.  

Clause, as amended, put and passed.  

Clause 11:  Section 12 amended - 
Hon RAY HALLIGAN:  This is the first opportunity we have had to discuss the change of wording in the 
legislation from “disabled” to “injured”.  Will the minister take this opportunity to place on record why the 
Government wishes to go down that path?  

Hon NICK GRIFFITHS:  The change does not have any detrimental effects.  The new terminology will take into 
account disability and disease, so it has wider coverage and it is consistent with what happens throughout the rest 
of Australia.  

Clause put and passed. 

Clause 12 put and passed. 

Clause 13:  Section 22 amended -  
Hon RAY HALLIGAN:  Clause 13 seeks to amend section 22 by inserting - 

injury shall be disallowed unless the injury has serious and permanent effects or results in death.  

Will the minister explain what is meant by “effects”?  

Hon NICK GRIFFITHS:  The word “effects” in those circumstances means what it usually means; namely, 
consequences.  

Clause put and passed.   

Clauses 14 to 20 put and passed. 

Clause 21:  Part III Division 2A inserted - 
Hon JIM SCOTT:  I refer to proposed section 31H “Election under section 31C or 31E”.  It was suggested to me 
that the amendments do not clearly state whether a worker can issue a writ before the election is made.  
Significant legal costs can be incurred by embarking on common law proceedings when there might not be any 
entitlement.  That aspect should be clarified.  

Hon NICK GRIFFITHS:  This applies to schedule 2, which deals with the statutory system.  For example, in 
order to finalise a claim of workers’ compensation, an injured worker may elect to take a lump sum.  I do not 
have schedule 2 in front of me.  I am trying to recall the circumstances in which that arose when I did some work 
in this field.  It could be loss of function of a limb or a matter of that kind.  The election is made and, at that 
stage, the weekly payments and other benefits will cease, so it does not concern common law; it concerns the 
statutory system as such. 
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Clause put and passed.   

Clauses 22 to 78 put and passed. 

Clause 79:  Part IV Division 2 Subdivision 3 inserted - 
Hon JIM SCOTT:  I move -   

Page 62, after line 8  - To insert - 

(14) Unless, not later than 3 months after the day that is 2 years of the day on which the 
Worker’s Compensation Reform Act 2004 received the Royal Assent, each House of 
Parliament resolves that subsection (4)(d) and (5) are to continue to have effect, they 
cease to have effect at the expiration of the last sitting day of a House on which such a 
resolution may have been made.   

During my discussions with the Government on the difficulties that have been experienced with the impairment 
model - that is, that it is uneven in its application across the medical disciplines, so some people will be unfairly 
affected by its use - I was told that there will be an ongoing review of the medical guides and that that will fix 
things.  Unfortunately, that is a bit airy-fairy and does not really provide any date by which we need to ensure 
that people who are going from a system of disability to one of impairment and who will now be able to access a 
court of law to seek recompense for their injury may not be included under the new system.  I was seeking from 
the Government an assurance that people would be no worse off under the new system.  The subclause that I 
have proposed is in effect a sort of sunset clause on the use of the guides.  It would mean that the Government 
would have to revisit this issue and that both Houses of Parliament would be able to make a decision on the 
guides.  Other concerns people had about the guides and their use arose from the concern that a lot of the 
regulations that will have a significant impact do not seem to be available for people to see at this time.  In the 
past, regulations have had very significant impacts following the passage of legislation and have impacted 
adversely on people who have been before the courts.  This amendment would give both Houses of Parliament 
the opportunity to bring this part of the legislation under the microscope again and to make sure that the 
Government carried out a review to ensure that people were not adversely affected by the change and that we 
had a system that allowed at least the same quotient of people to access the courts as currently access them.   

Hon NICK GRIFFITHS:  The amendment is opposed.  Hon Jim Scott said that he was bringing forward this 
amendment with a view to ensuring that a review takes place.  This is a very clumsy instrument to ensure that a 
review takes place.  If it were to succeed, it would create even greater uncertainty.  A review may well take 
place.  It is the intention of Hon John Kobelke that a review will take place, if he is in a position to cause that to 
occur.  Of course, that will be up to the will of the electorate in due course.   

Hon Simon O’Brien:  When will that be decided?   

Hon NICK GRIFFITHS:  At the appropriate time.   

Hon Simon O’Brien:  In the fullness of time?   

Hon NICK GRIFFITHS:  No, at the appropriate time.   

Hon Simon O’Brien:  When all is said and done.   

Hon NICK GRIFFITHS:  Yes, okay.  Hon Jim Scott wants to ensure that a review takes place.  However, he also 
said that, irrespective of whether a review takes place, a further decision must be made - that is, separate from 
any other mechanism - and there must be a resolution of each House of Parliament.  Frankly, the effect of that 
would be to scuttle the legislation.  It would create uncertainty.  Creating uncertainty of this kind in a common 
law system is probably the worst thing that we could do.  It would have an adverse affect on insurance 
premiums, because of the very nature of uncertainty.  Insurers try to price for uncertainty.  The more uncertain 
something is, the greater the premium.  The effect of this subclause, if it were agreed to, frankly would be to 
scuttle a significant part of the legislation.  More significantly, particularly for those who pay premiums, it would 
force up the price of premiums.  It would affect small business.  It would also affect employees within Western 
Australia, because if premiums are caused to rise too far, it will have an affect on job opportunities.  At the end 
of the day, business is not a bottomless pit.  The honourable member may wish to give the matter further 
consideration, because if we are running a common law system, the worst thing that we could do would be to 
create uncertainty.   

Hon JIM SCOTT:  The minister started by saying that this is a clumsy instrument to deal with the matter of 
ensuring that a genuine review of the medical guides takes place.  I suggest that an elegant solution would look 
rather out of place in this legislation.  The legislation already contains uncertainty.  This amendment would 
provide certainty that injured workers would have the same access to common law as they currently have.  That 
is contrary to what the minister has said.  The amendment simply requires the Government to do the work that it 
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has promised to do and to come back to this House and present it.  If the Government carries out that work to the 
satisfaction of the House, there will be no problem whatsoever.  The Government generally has the numbers in 
the other place and rubberstamps these things.  There would certainly be a requirement for it to come to this 
House to get approval for that to be the system to continue in the future.  I do not think it is the perfect way to do 
it.  However, motherhood statements have been made many times and have never been followed through on.  I 
want the Government to follow through on this matter and to set about making sure that the injured workers 
whom it purports to represent continue to have the same access that they currently have to common law remedies 
to their problems.  Clumsy or not - I do not think it is out of place if it is clumsy - it is the instrument I have to 
use.  If the minister has something better to offer, I am prepared to listen. 

Hon RAY HALLIGAN:  Hon Jim Scott knows the total feeling of opposition members on this Bill.  His 
concerns are acknowledged.  I understand what he is trying to achieve.  I have mentioned previously that there 
will be a need for the new Government, of whatever persuasion, to go down the path next year of trying to 
review and, if need be, reform this workers’ compensation system.  That will achieve what it is that Hon Jim 
Scott is hoping to achieve with this amendment.  I am very concerned about trying to find a balance.  My 
concern at this time is about the uncertainty.  I agree with the minister in this instance that any uncertainty is 
likely to push up premiums.  If it were very simple - and the wording is - and it was resolved and agreed by the 
Parliament that proposed subsections (4)(d) and (5) will continue to have effect, that is all well and good.  
However, proposed section 93K(5) of the Act refers to amount A, which is referred to in proposed subsection 
(12), which in turn refers to section 93F(8).  At this time there could be many unintended consequences of this, 
but I believe that a review clause would create uncertainty in the minds of the insurance companies, which would 
not know what they need to allow for should Parliament agree in two years to pass an amendment to this 
proposed section.  That is one of the difficulties.  Although I understand what Hon Jim Scott is trying to get at, I 
would prefer that when Parliament resumes next year a motion be put for a committee, whether a standing 
committee or another select committee, to again look into the workers’ compensation system, which might then 
incorporate a review clause of the type that Hon Jim Scott is trying to achieve in this instance.  However, from 
what I have before me, the Opposition will not support this amendment. 

Hon PADDY EMBRY:  I also will not support this amendment.  I believe that uncertainty is expensive and, even 
with the best intentions, it is not possible to keep lawyers out of these types of matters.  They may not be in the 
front line but they will be in the second line giving advice.  I have had personal experience of this in our family, 
and what appears to be a reasonable payment in the first place dwindles to next to nothing once highly paid 
lawyers become involved.  We want to keep things as simple and as clear as possible.  Uncertainty always leads 
to expense. 

Hon JIM SCOTT:  I find it puzzling why members think this amendment will make the legislation uncertain.  It 
does not change the legislation at all; it simply indicates that a part of the legislation, which the Government has 
said it will review, will be reviewed by a certain date.  It is far from being uncertain; it creates certainty.  Exactly 
the opposite is true.  The uncertainty is the other way around.  The uncertainty arises if nothing requires the 
Government to carry out that review.  The uncertainty arises when motherhood statements are made to the 
Parliament to get something passed.  We need something hard-line indicating that the Government will carry out 
that review in a reasonable time frame, and that objective will ensure that the one significant change that has 
been made to this legislation - that is, the change from a disability to an impairment model - does not adversely 
impact on injured workers who seek access to a common law remedy for their problems.  My amendment does 
not change the wording of any other part of the legislation.  It simply insists that the Government report back to 
the Parliament that it has carried out the appropriate review and that the Parliament then tick that off.  It is 
simply a measure to create certainty, not uncertainty.  I do not know how any insurance company could manage 
to wangle some more money out of that or how it would affect any lawyers.  That clause has nothing to do with 
lawyers; it is simply for the Government and the Parliament.  There is nothing to be argued in a court.  The only 
time lawyers would become involved would be if the Government failed to carry out the review that it promised 
and had not reported back to Parliament.  There would then be uncertainty, but I would strongly argue that the 
certainty would be increased by agreeing to this proposed subsection.   

I would like to hear from the government representative, Hon Nick Griffiths, that there will be certainty and that 
the guidelines will be adjusted to ensure that people who are currently able to gain access to the courts will be 
able to do that under this new system.  If the minister can give me a good explanation about how that can be 
done, I will be quite happy, but I do not want to hear motherhood statements.  I want something firm and 
genuine that really ties the Government into carrying out the actions it has said it will carry out.  It is too easy to 
say that this is a clumsy amendment.  Goodness gracious; this is the most clumsy piece of legislation I have ever 
seen.  It is not entirely the fault of the current minister, because it has been built on the most clumsy legislation 
introduced into this Parliament.  It is not an answer to talk about clumsy instruments and so on, and it is absolute 
nonsense to try to beat up the idea that somehow this will push up premiums.  As I said, I want the minister to 
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tell us how the Government will ensure that parity is maintained through this system for workers who want to 
access the common law. 

Hon NICK GRIFFITHS:  It is the intent that parity be maintained.  I am advised that Hon John Kobelke has 
given a commitment that this will be reviewed at the end of the first financial year of its operation, and that he is 
very conscious of the need to have top medical people involved to deal with these specific issues of impairment.  
Therefore, what the minister wishes to do and what the honourable member wishes to do are the same thing.  I 
have heard Hon Ray Halligan say on behalf of the Opposition that that is what the Opposition wishes to do.  
Therefore, there is goodwill for the future.  It is just that the Government disagrees with the device that the 
honourable member proposes, for the reasons I mentioned. 

Hon JIM SCOTT:  For me, there is a great deal of uncertainty in the minister’s answer, because by the time this 
review is well under way we will have had an election, and we could have a different Government before any 
review comes before this Chamber to be considered and adjudged by the members of this place.  I am not saying 
that there will be another Government, but there are always such possibilities.  The effect of this provision would 
be, unless the new Government were to - 

Hon Nick Griffiths:  Hon Ray Halligan has already expressed the Opposition’s point of view.  We all want the 
same outcome. 

Hon JIM SCOTT:  Indeed.  Hon Ray Halligan has also said that he wants to have a fair system.  In this place, he 
represents the shadow minister, and that is all very well.  However, the effect of this provision is that it ties both 
sides into carrying out the review in a genuine way.  It will not allow to happen what has happened so many 
times in the past; that is, things have been pushed out.  No date whatsoever has been set by anybody, of which I 
am aware, on which a review will be undertaken, completed and reported upon to enable action to be taken to 
make changes, if that is required.  Apart from the clumsiness of the instrument, I cannot for the life of me see 
why members would be concerned about expressing in this legislation what people say they are prepared to do.   

Why is there not uncertainty about the fact that the minister and the Opposition have said that they will seek 
changes in the future if people have their access limited by this legislation?  Surely there will be at least as much 
uncertainty about that.  In fact, there will be more uncertainty, because there is no certainty that that will occur.  
There is only, I suppose, the intention that has been described by two sides of Parliament.  I believe that the 
argument that uncertainty is created by putting this provision into the Bill does not stand up to scrutiny.  There 
will be less uncertainty if it is in the Bill than if it is just an intention expressed by both the Government and the 
Opposition.  People are worried about a possible change, but if that possible change will only maintain the status 
quo in terms of access to common law, I cannot imagine what people would be uncertain about.  I believe it 
would be rather unethical of insurance agencies to run around and ask for greater premiums on that basis, apart 
from anything else.  Maybe that area of unethical behaviour also needs to be controlled a bit more by 
government, if that is the way the Government thinks the insurance agencies will behave. 

Amendment put and negatived. 

Clause put and passed. 

Clauses 80 to 116 put and passed. 

Clause 117:  Sections 154A and 154AB inserted - 
Hon NICK GRIFFITHS:  I move - 

Page 113, after line 2 - To insert - 

(3) Effect is to be given to directions under this section. 

It might amuse the Chamber to know that the Legislative Assembly inadvertently deleted these words. 
Amendment put and passed. 
Clause, as amended, put and passed. 
Clauses 118 to 140 put and passed. 
Clause 141:  Schedule 1 amended - 
The CHAIRMAN:  The amendments to this clause stand in the name of Hon Jim Scott.  It might suit the 
committee if Hon Jim Scott moves them en bloc, if that is agreed to. 

Hon JIM SCOTT:  I will do as you have suggested, Mr Chairman, and move these amendments together.  I 
move - 

Page 233, line 9 - To delete “25%” and insert instead “15%”. 
Page 233, line 13 - To delete “25%” and insert instead “15%”. 
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Page 233, line 19 - To delete “25%” and insert instead “15%”. 
Page 237, line 13 - To delete “25%” and insert instead “15%”. 

These are some amendments that I discussed with the minister’s office.  In fact, they simply deal with a number 
of parameters.  

Sitting suspended from 1.00 to 2.00 pm  

Hon JIM SCOTT:  Each of these amendments, to different parts of the clause, changes the figure from 25 per 
cent to 15 per cent.  Proposed clause 18(A)(2aa) of schedule 1 reads - 

An arbitrator is not to allow a further additional sum in the exercise of a discretion under subclause (1b) 
unless - 

(a) the worker and the worker’s employer agree that the worker’s degree of permanent whole of 
person impairment, as defined in clause 18C(3), is not less than 25%, or the worker has a 
certificate of an approved medical specialist given under section 146H indicating the worker 
has a degree of permanent whole of person impairment, as defined in clause 18C(3), of not less 
than 25%; 

In that case, these changes allow for the discretion to provide additional funds for an injured worker meeting that 
degree of impairment.  These amendments will bring this proposed clause into line with the rest of the 
legislation, because if, for instance, a person is seeking access to common law, he or she must meet a 15 per cent 
or 25 per cent impairment standard.  If the impairment is greater than 15 per cent, the case can go straight ahead 
with the agreement of the employer.  If it can be proved, through the various mechanisms in place, a person gets 
access to those benefits.  In fact, in other parts of the Bill 15 per cent is the level at which access is provided in 
that regard.  This simply provides an injured worker with access to additional sums at the discretion of an 
arbitrator, and allows the beneficiary to have extra services in relation to his or her injuries.  These amendments 
bring this part of the Bill into line with the rest of the Bill, by using the figure of 15 per cent, rather than the top 
level of 25 per cent, which is a rather more difficult level to obtain.  With many of these issues - for instance, 
where someone may be seeking extra medical assistance - a person with an impairment of 15 per cent who is not 
able to include secondary services and so on, is significantly impaired.  This just makes a more accessible target 
for people who may want that.  I do not think it will affect a huge range of people, and it is at the discretion of an 
arbitrator, which should also mean that this will not be money for jam.  It would be paid out only when it is 
really needed, in circumstances in which people require additional medical assistance or training, or have had 
additional financial losses as a result of their injuries.  This provision enables access to that extra funding.   

Hon RAY HALLIGAN:  It is interesting that the Government wanted to insert this clause showing the amount as 
25 per cent, and that figure will now be considerably reduced.  Admittedly, this is being done to assist the 
workers, which is commendable.  I am interested to hear what the minister is able to provide by way of 
explanation for reducing this figure by 10 percentage points, after having originally amended the Act by showing 
25 per cent.  

Hon NICK GRIFFITHS:  I am guided by the arguments of Hon Jim Scott.  

Amendments put and passed. 

Clause, as amended, put and passed. 

Clauses 142 to 189 put and passed.  

New clause 129:   
Hon JIM SCOTT:  I move - 

Page 142, line 6 - To insert the following new clause - 

129. Clarification of Section 175 of the Act - 
Section 175 of the Act is amended by deleting the words “are, for the purpose of the 
Act” and inserting in their place “are, for the purpose of a worker obtaining 
compensation pursuant to this Act”. 

This clause is absolutely necessary to give justice to people caught by a misunderstanding of the intention of the 
previous legislation.  This issue first arose with the joint hearing of two cases in the Supreme Court: the case of 
Hewitt v Benale Pty Ltd and that of Koljibabic v Western Mining Corporation Resources Ltd.  In those similar 
cases, the District Courts involved arrived at completely opposite decisions.  I have been dealing with the case of 
Mr Koljibabic, who was working for an electrical contractor and carrying out work on behalf of Western Mining. 
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There was a failure of equipment that resulted in workers being overcome by fumes and hospitalised.  The 
impact on Mr Koljibabic was permanent, and he was unable to continue working as an electrician for the 
company that he worked for - I think the second name of the owner of that company was Lee.  He initially tried 
to access the workers’ compensation Act through the party that he thought was negligent, which was Western 
Mining.  However, he was informed by that company that he was not its employee and that he was an employee 
of the electrical contractor.  The electrical contractor was not liable for Mr Koljibabic’s unfortunate gassing.  
When Mr Koljibabic was told by Western Mining that he was not its employee, he found that he could not 
establish liability against his direct employer, the electrical firm.  His lawyers decided that they would seek 
redress through another area of common law, which was to sue Western Mining through the public liability 
aspects of compensation.  His case went to the District Court and he was successful.  However, at the same time, 
the Hewitt v Benale case had the reverse situation.  When Western Mining appealed the decision, the two cases 
were heard before the Supreme Court, and it was decided that Mr Koljibabic was an employee of Western 
Mining because it was the deemed employer.  At that stage, Western Mining was holding that it was the 
employer, even though it had earlier said the exact opposite.  Mr Koljibabic then lost his case in front of the 
Supreme Court, which found that Western Mining was the deemed employer.  Mr Koljibabic was also informed 
that he was unable to seek redress under the workers’ compensation Act because the time that had passed meant 
that he was barred from doing so by the terms of the Act.  Mr Koljibabic was grossly impaired because of the 
accident that occurred at his work.  Not only were the people who were responsible, in his view, excluded from 
liability because he had sued them through the wrong avenue according to the Supreme Court, but also he had to 
pay their court costs.  This situation would be like one of us walking out of our house in the morning and being 
struck on the head with a hammer by our neighbour or some other person.  If we then took our neighbour to 
court and lost the case, we would be forced to pay his court costs, and we would probably have to sell our house 
to do so because it would involve a significant sum of money, and we would be impaired for the rest of our life.  
It is probably one of the most unfair situations I have come across.   
Hon Graham Giffard interjected.   
Hon JIM SCOTT:  No, not at all, because he attempted to sue that company, and it said that it was not his 
employer.  That company gave misleading information to Mr Koljibabic but it was not held to account for that in 
anyway whatsoever.  Had the company done the right thing in the first place, Mr Koljibabic would have sued the 
company.  However, the problem was that he had to then sue the same people via another avenue, and he sued 
them in the wrong area of law.  The problem was not that he sued the wrong people.  The legislation before us 
today deals with people who may be caught by this situation in the future.   
Hon Nick Griffiths:  The Bill that has just been passed dealt with the position of the gentleman to whom the 
member referred.  This Bill, and a clause that we have already passed, deals with matters prospectively.  
Therefore, what the member is proposing is unnecessary, and changing the words of a longstanding section may 
be -   
Hon JIM SCOTT:  Then I hope the minister will explain to me how that works because I do not -  
Hon Nick Griffiths:  The member is explaining the new clause.  He has told us the gentleman’s story, which I 
responded to during discussion on the last Bill, therefore, his position has been fixed up.   
Hon JIM SCOTT:  I do not believe that his position has been fixed up, and neither does his legal counsel.  I 
actually read out their letter in the debate on the previous Bill.  They say that is not the case at all.  One of the 
telling issues in all of this and what is reflected throughout the legislation that will be replaced by this legislation 
if it is passed is that in the District Court case of Hewitt v Benale the arbitrator decided that the Workers’ 
Compensation and Rehabilitation Act was not an Act to facilitate access to workers’ compensation but an Act to 
prevent access to workers’ compensation.   
What we have allowed to come into play is the interpretation of the legislation that the legislation prevents 
people from having access to the law.  That has been upheld by the Supreme Court.  This new clause clarifies 
what was the real intention of the legislation.  I was in the Chamber when the legislation was passed; I heard the 
arguments and the debate as well as the intentions of the Government at the time.  The new clause deletes the 
words “are, for the purposes of the Act” and inserts “are for the purpose of a worker obtaining compensation 
pursuant to this Act”.  It spells out what was the original intention of the legislation of 1998 and the legislation 
that preceded it in 1993.  I cannot quite understand why anyone in the Government or the Opposition might want 
to prevent the clarification of the intention.  I may have got that wrong and I would like to learn where I have got 
it wrong.  I sincerely believe that the Workers’ Compensation and Rehabilitation Act lays out the ground rules 
for accessing workers’ compensation either through the statutory system or common law and is not an Act to 
prevent access to compensation.  The words to be inserted spell out the purpose of the legislation.   
A great injustice has occurred.  We should not have to fight to make people understand that the Workers’ 
Compensation and Rehabilitation Act is about allowing people to have access to workers’ compensation in cases 
that are defined by the Act.  We should look at when devious means are used by a very large company that can 
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afford quite easily to pay for injuries caused to someone.  We should look at when such a company uses 
technicalities - as it has done - to tell someone that he is not an employee, and then, when it seems that the 
company will have to pay that person through its workers’ compensation scheme, changes its tune and says that 
he is an employee but that it is too late for him to act.  That is very duplicitous.  We should look at allowing fines 
of a significant nature to stop people or companies doing the sort of thing that causes such disruption to people’s 
lives.  I think it is appalling that anyone would even consider that it is appropriate that the situation in which a 
person has been so damaged should continue and that he should not receive any compensation and should have 
to pay the court costs to the company that caused his injury.  This is an extremely important amendment to the 
legislation and I hope that the Opposition will support this legislation even if the Government does not because I 
believe it is necessary.  I have already read to the Chamber the legal advice to Mr Koljibabic that states that 
although the legislation put through by the Government makes a tiny incremental change in the legal pathway for 
him, it does not allow him to properly pursue his claims in common law to receive compensation for his injuries. 
Hon NICK GRIFFITHS:  The case of the gentleman referred to by Hon Jim Scott was a matter of discussion in 
the debate of the Bill passed by this place earlier today.  I mention in passing what was said about his matter; 
namely, that the Bill passed earlier today will prevent the gentleman’s current writ from being struck out on the 
basis that he should have preceded under the former provisions.  The amendment proposed by Hon Jim Scott is 
not retrospective in its application, it is prospective.  Therefore, it will not deal with Mr Koljibabic’s situation 
anyway.  The first point is that Mr Koljibabic’s situation was dealt with by the former Bill.  Secondly, the 
amendment proposed by Hon Jim Scott does not deal with the gentleman’s position.  Thirdly, the committee has 
already dealt with the issue in clause 73 at page 55 of the Bill.  Proposed section 93B(5) states - 

In the context of a cause of action arising on or after the day on which section 79 of the Workers’ 
Compensation Reform Act 2004 comes into operation, a reference in the other subsections of this 
section to the worker’s employer does not include a reference to a person who is the worker’s employer 
only because of section 175. 

Section 175 deems a principal to be an employer for the purposes of the Act.  Proposed new section 93B, in 
clause 73, has the result of making an exception by not deeming a principal to be an employer for the purposes 
of common law.  Prospectively, the issue raised is dealt with already by a clause that has been passed by the 
committee.  Retrospectively, the gentleman’s position in the terms that I have described was dealt with in the 
previous Bill.  In terms of section 175 of the Act as it now is, I am advised that it would be prudent to proceed 
very cautiously because there may be unintended consequences.  We have dealt with the mischief in the previous 
Bill.  The issue has been dealt with prospectively by the committee in an earlier clause.  There may be 
unintended consequences in dealing with section 175 in the manner that the member proposes.   
Hon RAY HALLIGAN:  I have before me a piece of paper that purports to be an amendment to insert a new 
clause.  It has written on it the words “New Cl 129, page 142 line 6”.  Is it intended that all those words will be 
the new clause?  It seems a bit odd.  It reads -  

Section 175 of the Act is amended by deleting the words . . . and insert in their place . . .  
I am looking for the words that are proposed to be deleted.  Where are they in line 6 on page 142?  
Hon Jim Scott:  The words that are proposed to be deleted are in the principal Act.  
Hon RAY HALLIGAN:  It could have been made a little clearer.  Even though we are opposed to the Bill, I see 
no reason that we should not accept, on this occasion at least, the minister’s argument.  Therefore, we will not 
support the amendment.   
Hon JIM SCOTT:  I seek some clarification from the minister.  Is the minister saying that under the common law 
proceedings Bill, which we dealt with earlier today, and under clause 73(3) of this Bill, which seeks to insert 
new subsection (5) into section 93B, Mr Koljibabic’s case, which is already in the court, will not be struck out 
and he will be able to continue his claim, because he will in effect be back to where he would have been had he 
initiated his claim in time and in the right jurisdiction?  
Hon NICK GRIFFITHS:  The answer to the first question is yes, and the answer to the second question is no, 
because the particular clause of this Bill to which the member referred and to which I referred earlier deals with 
the prospective situation.  The remedy is provided in the previous Bill, not this clause. 
Hon Jim Scott:  Are you talking about the common law proceedings Bill?   
Hon NICK GRIFFITHS:  Yes.  My instructions were quite definite on that point when I addressed the previous 
Bill.  I also dealt with the issue in my second reading response.   
Hon Jim Scott:  Is the remedy in the previous Bill?  
Hon NICK GRIFFITHS:  Subject to issues of liability, because of the previous Bill Mr Koljibabic will be able to 
sue the person whom he should be suing.  
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Hon Jim Scott:  And is that the intent of this legislation? 
Hon NICK GRIFFITHS:  Yes. 
Hon JIM SCOTT:  I will accept the minister’s explanation, because I am not significantly skilled in legal matters 
to argue otherwise.  However, I will be watching with interest to see whether Mr  Koljibabic’s case will be able 
to proceed if he can show that there is liability and that he meets the criteria.  It is very important that that 
particular injustice be dealt with as soon as possible.  I therefore seek leave to withdraw my new clause, on the 
surety that has been offered by the minister that both the previous legislation and this legislation combined will 
offer a remedy for Mr Koljibabic’s situation.   
New clause, by leave, withdrawn.   
Title put and passed.   
Bill reported, with amendments.   
 


